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fCONFlDENTIAL

Action to be taken in cases where
“Government servants are conyicted
. - o in a'crimipal’ charge.
GOVERNMENT QF MAHARASHTRA = =~
“General Admipistr,a_tiqn Department, o
No. ‘CDR-1082/3362/69/X1I, ~ =~
Mantralaya, Bombay, dated 12th June 1986

: . : - _CIRCULAR L P

Government has had under consideration the question of laying down guidelipgs for taking
.action against Government servants copvicted in criminal charges. Government is now pleased to
_direct that the following principles should apply "in regard to action to be taken in cases where
~Government servants,gr.c_cignvigwd in criminal charges {— : s ‘

- (i) Tn:a case ‘where a Government servant has been comvicted in a coyrt of Jaw of an
offence which is such as to render further retention in public service of the Government
servant prima facie undesirable, action to dismiss, remove or retire him compulsorily from
service should be taken without waiting for the period of filing an appeal or, if an appeal has
been filed, without waiting for the decision in the first court of appeal. (Standard Form No. I
for such an order is annexed). ’ )

(ii) In a case where the conviction is not for an offence of the type referred to in
sub-para (i) above, the disciplinary authority should decide on imposing such other penalty, as
might be deemed appropriate. (Standard Form No. I annexed to this Circular may be suitably
modified for passing such an order). ' -

In cases of conviction on a criminal charge, action as at (i) or (ii) above can be taken under
.clause (a) of the second proviso to Art. 311(2) of the Constitution or the similar provision
“contained in Rule 13(i) of the Maharashtra Civil Services (Discipline and Appeal) Rules, 1979,
The scope of these provisions is explained below -in the light of the judgement of the Supreme
Court in the cases of Tulsiram Patel and others v. Union of India (AIR 1985. SC 1416) and
Satyavir Singh and others v. Union of India (1985 4 8CC 252y :—

When action is taken under clause (a) of the second proviso to Article 311(2) of the
Constitution or Rule 13(i) of the Maharashtra Civil Services (Discipline and Appeal) Rules,
1979, the first prerequisite is that the disciplinary authority should be aware that a Govern-
ment servant has heen convicted on a criminal charge. But this awareness alone will not
suffice. Having come to know of the conviction of a Government servant on a.criminal
charge, the disciplinary authority must consider whether his conduct, which had led to his
conviction, was such as warrants the imposition of a penalty and, if so, what that penalty
should be. For that purpose, it will have to peruse the judgement of the Criminal Court and
consider all the facts and circumstances of the case. In considering the matter, the disciplinary
authority will have to take into account the entire conduct of the delinquent employee, the
gravity of the misconduct committed by him, the impact which his misconduct is likely to ~
have on the administration and other extenuating circumstances or redeeming features. This,
however, has to be done by the diseiplinary authority by itself. Once the disciplinary authority
reaches the conclusion that the Government servant’s conduct was blameworthy and punish-
able, it must decide upon the penalty that should be imposed on the Government servant.
This, too has to be done by the disciplinary authority by itself. The principle, however, to
be kept in mind is that the penalty imposed upon the Civil servant should not be grossly
excessive or out of all proportion to the offence committed or one not warranted by the facts
apd circumstances of the case. As clearly laid down in the case of Tulsiram Patel and
others v. Union of India (AIR 1985 SC 1416, at paras. 114 and 122), it is not necessary to
hold any enquiry or issue any show cause notice to the Government servant before imposing
‘the penalty on him in pursuance of the aforesaid provisions.

Before such order is passed the Maharashtra Public Service Commission should be
consulted, where such consultation is necessary.

2. (a) If ap appsal/revision filed by the Government servapt in a higher court against his
conviction sucgeeds and he is acquitted, the order imposng a penalty on him on the basis of

canviction, which no longer stands, becomes Hable to be set aside. A copy of the judgement of
‘the higher court should, therefore. be immediately procured and examined with a view to
deciding :— o '
(i) Whether the acguittal should be challenged in a still higher court ; ar
(i) Whether, despite the acquittal, the facts and the circumstances of the cage are such
as to cail for a departmental enquiry agaiwst the Government servant on the basis of the

allegations on which he was previously convicted.
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‘b) If it is decided to take the matter to a still higher court, action to institute proper
proceedings should be taken with, the least possible delay and the penalty imposed should not be
set aside during the pendency’ of such proceedings.

(¢) If, on the other hand, it is decided that a departmental enqulry may be held, a final order-
should be made—
(i) Setting aside the order 1mposmg the penalty on the basis of the conviction ; and ;
(if) Ordering such departmental enquiry (Standard Form No. II for such an order is-
annexed.) ,

In cases where the penalty 1mposed on the basis of the conviction was dismissal, rernoval or
compulsory retirement from service, the order should also state that under rule 4(4) of the
Maharashtra Civil Services (Discipline and Appeal) Rules, 1979, the' Government servant is de¢med
to be under suspension with effect from the date of dlsmmsal removal or compulsory retirement.

from serv1ce

3. For anprematmg properly the scope and 1mp]1cat1ons of the words ‘on:the basis of the
allegations on which he was previously convicted”’; occuring in para. 2 (a) (ii) above, the point
to be taken note of is that one identical set of facts and allegations may be sufficient {0 constitute
a criminal offence as well as misconduct not amounting to a criminal offence, but punishable
under the Maharashtra Civil Services (Discipline and Appeal) Rules, 1979 or similar other rules.

If the facts or allegations had come to be examined by a court of compeient jurisdiction and
the court has given a finding that the allegations are not true, then it is not premissible to hold
a departmental enquiry in respect of a charge based on the same facts or allegations. If, on.
the other hand, the court had merely expressed a doubt as to the correctness of the allegations,.
then there may be no objection to hold a departmental enquiry on the same allegations if better
proof than what was produced before the court or what was then available is forthcoming..
Then again if the court has held that the allegations are proved but do not constitute the-
criminal offence with which the Government servant is charged, then also there would be no:
objection to hold a departmental enquiry on the basis of the said allegations, if such proved
allegations are considered good and sufficient ground for departmental/disciplinary action.
So also, it is permissible to hold a departmental enquiry after the acquittal, in respect of
a charge which is not identical with or similar to the charge in the criminal case, and is not
- based on any allegations which have been negatived by the criminal court. Furthermore, if
the allegations had not yet been examined by a court of law but are considered good und.
sufficient grounds for departmental/disciplinary action, there is no bar to taking such action.

4. 1In cases where neither of the courses mentioned in sub-para. (a) and sub- -para. (c) of
para. 2 is followed, a formal order should be issued setting aside the previous order imposing
the penalty (Standard Form No. III for such order is annexed). In such cases, where the penalty
imposed was dismissal, removal or compulsory retirement from service, full pay and allowances
will be paid from the date of acquittal to the date of rejoining duty and the period counted as
duty for all purpeses, whereas for the period from the date of suspension/removal/dismissal to the
date of acquittal, pay and allowances will be allowed as directed by the competent authority
under Rule, 70 of the Maharashtra Civil Services (Joining Time, Foreign Service and payments
during Suspension, Dismissal and Removal) Rules, 1981 and the period treated as duty or
non-duty under the said rule as the case may be.

By order and in the name of ‘the Governor of Maharashtra.

G. G. BELWALKAR,
Deputy Secretary 'to Government.
To,:

The Secretary to the Governor,

The Secretary to the Chief Minister,

The Special Officer for Departmental Enquiries, Konkan Division, Bombay.

The Special Officer for Departmental Enquiries, Nashik and Pune Divisions, Pune,

The Special Officer for Departmental Enquiries, Nagpur, Amravati and Aurangabad
Divisions, Nagpur,

The Special Officer for Departmental Enquiries, Aurangabad,

All other Heads of Departments and Heads of Offices under the several departments of the-
Mantralaya,

The General Administration Department, Desk Nos. VIIT,-XIX, XX, XXI., XXIT, XXVIII. -
XXVHI-A, XXXTI and XXXIV,

All Departments of the Mantralaya.
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FORM:No.I -~ .

-~

s WHEREAS ShIi .. PR AL has been convicted on
(here enter name and deslgnatlon of the Government Servant) .

acnmgnal charge, to wit, under Section........:. e et eeeeas

servant was convicted) _ (here enter the name of the statute eonoerned) ;

AND«WHEREAXS;it_iséensideredthattheconductofthesaidShri
‘ (hereenter name and desrggation '

.......... ey whlch has led to hrs CODVICthll is such as to render h1s further retentton
oftheﬁovernment Servant), v »

m the pubhc setvice undesirable ;

— .

NOW THEREFORE in exercise of the powers conferted by rule 13 @) of the Maharashtra
Cwnl Servroes (Dtsmplme and Appeal) Rules 1979, the *Governor/unders:gned hereby dismisses/ .

removes the said Shr1 ...... e e e e Ve e i e e from
(here enter name and des:gnatxon “of the Government servant) .
servrce or d1rects that the said Shri ........... ... oo shall
""""""""""" R (here enter the name and deelgnatlon of the Government servant)
be compulsonly retrred from service with eﬁ‘ect from ....... e T S
/ 7 (here enter the date of dlsmtssal/removallcompulsory
" retirement) ,
. i
-, : ' R N .
d **(By order and in the name of the Governor of Mabharashtra).
Disciplinary authority.
Station:
Date : ‘ ’ ’ ,

Note 1 : In the above form, portlons not requ.red should be struck out according to the crrcumstances
o of each case..

Note 2 : An extract of the Maharashtra Public Service Comn:ussron s recommendatmrr should be
forwarded to the Government servant along with the final orders vxde Government Clrcular
P&SD No. PSC 1056, dated the 26th November 1956.

E

. *Delete what is not apphcable
**Where the order is expressed to be made in the name of the Governor
T Qo094 (¥, s00-§—C8) -
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FORM No. IT

compulsorlly retired from service with eﬁ'ect from . e e ...* ....... [
----- (enter the date of dlsmmsal/removal/compulmry

....... ........ on the ground of conduct whlch led to his convxctxon on a’criminal charge ;

Or

WHEREAS the penalty of ...................... Y. was imposed on Shri ... . ce..... .,
(name the penalty unposed) - ' .

e e e, on the ground of conduct which led to his
(enter the namo and designation of the Government servant) : .

conviction on a criminal charge ;

AND WHEREAS the said, convxcnon has been set aside by a competent court of law and the

DTS IR 1\ < N PR g has been,
(enter the name and designation of the Government servant) ' ’

acquitted of the said charge ; -

»

AND WHEREAS the *Governor/unders1gned on a consnderatxon of the circumstances
of the case, has decided that a further enquiry should be -held under the provision$ of -
Maharashtra  Civil  Services (Discipline and- Appeal) Rules, 1579, against the said

LYY « TSR P onthe allegations which led to _

(enter the name and designation of the Govemmem servant)
his - dismissal/removal/compulsory retirement from service ; )
the 1mpos1ng of" the penalty of ... . ... il i e
(enter the name of the penalty unposed) H
NOW, THEREFORE, the *GovemOr/under51gned hereby—
(i) sets aside the said order of . ,
dismlssal/removal/compulsory retirement from service; ,
thelmposmgofthepenalty..........................' ............ e Ceeeiiiaaaee iae
{enter the name of the penalty imposed) ; ’ )
(ii) directs that a further enquiry should be held under the. prov1s1ons of the Maharashtra

Civil Services (Discipline and Appeal) Rules, 1979 agamst 3] 17+ R
- {(here enter the namie of the _ '

............. ... on the allegatnons Which Ied £0. .. v vuveervinel i v omeieeeensnsnaese
Government servant)

his d1sm1ssal/rcmoval/compulsory retirement from service,

the imposing of the penalty .................. R O e
. (entor the name of the penalty imposed) ' - :

1(iii) directs that the said Shri ..........cocoeeiiiiiiiiii i .
. (enter the name of the Govcrnment se:vant)

shall, under sub-rule (4) of rule 4 of the Maharashtra Civil Services- (Discipline and Appeal)
Rules, 1979, be deemed to have been placed under suspensxon witheffectfrom .......oocveens

(enter the date . -

, e PP e ".... and shall continue to remain
— of dismissal or removal or compulsory retirement from service) )

under suspension until further orders.
“*(By order and in the name of the Governor of Maharashtra),

Station :
Date : ' 7 e
Disciplinary Authority.

*Delete what is not applicable..
**Where the order is expressed to be made in the name of the Governor
{For cases involving d1smxssal/removal/compulsory retlrement only (sce para 2(¢) of the
Circular).

Note : This Form should be suitably modlﬁed where the penalty to be set as1de is other than
dismissal, removal or compulsory retiremeht.

!
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FORM No. TII _

\ . f : . —~—

WHEREAS Shri ...... S PP SR P ~ was dismissed/

(enter the name and designation of the Govemment servant)
removed/compulsonly retired from service with effect from

\,

..................................

(here enter the date of dlsmxssallremoval/

..................... ..... on the ground of conduct which led to his conviction on a criminal
compulsory rctlrement)
charge ;
Or - 3 S
WHEREAS the penalty of .................................... wee... Was imposed
7 . (here enter the name of the penalty) ) .
ORI SHI e e on the ground

(here énter the name and designation of the Government servant)
of conduct which led to his conviction on a criminal charge ;

AND WHEREAS the said conviction has bedn set aside by a competent court of law and the
said Shri ......... e e e e e e s has been acquitted
- (here enter the name and demgnatnon of the Government servant) .
_of the said charge ;

NOW, THEREFORE the *Governor/undersxgned hereby sets aside the order of
dismissal/removal/compulsory retirement from service.

imposing of the penalty

..................................................................

(here enter the name of penalty xmposed)

**(By order and in the name of the Governor of Maharashtra), N
“ Station : |

Date : ; .
Disciplinary Authority.

J

*Delete what is not applicabl?

**Where the order’is expréssed to be made in the name of the Govei‘nor. v

o





